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8 there are ſome things in the Pam“ 
phlet mentioned in the Title Page, 
13 oe have a Tendency to weaken' 
petty in general; and as it is the 
Buſinef ant es of every Man in a free Coun 
try, to aſſert the Rights of his fellow Subjects; 
I thought it incumbent upon me to publiſh the 
following Remarks: Wherein I have conlider- | 
ed the Clergy meerly in their Temporal not in 
their Spiritual Capacity; not as Clergymen but by” 
as Subjelts. I hope I have conſidered the Mat- 
ter impartially. I can aſſure the World, there 
zs no Biaſs of Intereſt upon iny Mind: Iam 
neither Cle man,  Impropriator nor Lay: 
Patron: Nor have I any Sort of Intereſt, . 9 
N ial of ans Maw anneal E n, 80 
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As lat "_ T have been able to diſcern the 


Meaning and Intention of the Author, in the 


Pamphlet above mentioned, It is to ſhew, That 
the Clergy of Ireland have no legal Right to 
Tythe of Agiſtment: That at beſt, their Right 
is extremely doubtful ; and that, whatever Right 


vey may have in this Caſe, the Legiſlature Lay, 


juſtly take it away. 
74 ſhall firſt Endeavour, to ſhew, that the 
Clergy of Ireland have an undoubted Right to. 


the Tythe in Queſtion, both by the Common and 


Statute- Law, and ſhall then conſider the A ö 
thor's Objections. 


It was never doubted that Tythe of Keil 
ment is due in England by the Common-Law. 


The Law Books are full of Authorities to that + 


Purpoſe z and it is not pretended that there is 


any One Authority to the contrary, Whence | 
it evidently follows, that it is due in Ireland by 
the ſame Common- Law. For the Common. 
Law of England, by being introduced here, 
has utterly aboliſhed the Antient Cuſtoms,” or 
 Common-Law of Ireland: The former has been 
ſubſtituted in place of the latter, and is become 

the Common-Law. of Ireland: And any Uſage 
or Cuſtom in this Kingdom, againſt Tythes = 
are payable by the a Tow, can be of no 
greater force here, than ſuch a Cuftom wou'd be 
in England. 


1 Author ſeems to have been very ſenfible 


; of this; And therefore endeayours to ſhew, 
that a Cuſtom againſt Tythe of Agitment wou'd 
be valid in Exgland. But I hope I ſhall be 
= to ww that the _ 15 . other- 


It 


11 wou'd be endfel 8 50 die all che Authori- 
ties that might be d to ſupport this O inion. 
1 ſhall ul medic 
never met with any Authority againſt 1 it. 
The Learned Selden, Thahe 13th Chapter of 
his Hiſtory of T ythes, ſays ey, That 
ever ſince the Par 225 Right of Tythes was 
Eſtabliſhed in England, Whſeh Vas a little after 
the Conqueſt. The Laity have been held in- 
capable of being diſcharged from Tythes by 
Prefeription. 1 I S 

It 'is expreſly reſolved in the Caſe of the 
Biſhop'of Wincheſter, which is reported by my 
Lord Coke, in the 2d Book of his Reports Fol. 
44, an Author no way remarkable for being too 


great a Favourer of the Clergy. That Preſcrip- 
lions in Favour of the Laity, Sainſt Payment of 


Tythes, are not to be allowed, where there is 


Bn two or three; laving 5 


no modus or Compoſition: And the Reaſon of 
hl Law, upon that eras Is there given in + 


theſe Words. I 
The Law had great Policy Wen for the | 


_ Decay of the Revenues of Men of the Holy 


cc ad, in the end, will be the overthrow 


| © of the Service of God, and of his Religion. 


And my Lord Coke illuſtrates the Wiſdom _ 
of the Law, in that Matter, from the Conſe- 


quences of a Perſecution which had robbed the | 2 | 


Church of its Revennes ; in theſe Words. 


The Perſecutor ſpoiled Spiritual Perſons of 
8e their Revenues: And thereupon, in ſhort . -. 


« time, did follow great Ignorance of the true 


CE | Religion, and Service of God; and thereby .. a | 


great Decay of the Chriſtian Profeſſion, for 
« N will apply themſelves, or their Sa | 
A 


7. 2 ay 


8 


. 


es) 


+ © any other whom they hve th charge, to the 


& Study of Divinity; when they ſhall have, 


after long and Faint Study, nothing to live 
66 upon. 


It. appears in Salkeld's Reports, a a Book of 


undoubted Authority, and one of the lateſt print- 
ed Reports we have, that it was reſolved by the 
Court of King's-Bench, ſo lately as my Lord 
Chief Juſtice Holi's time, in the Caſe of Hick 


againſt Woodſon, which is reported under the 
Title TyTHzs, page 635. That Cuſtom 


againſt Tythe of Agiſiment is void in Law. 
The Judgment of the Court is there reported, 


in the following Words. 
« Tythe of Heiſtment i is due of Common 


« Right; becauſe the Graſs which is eaten, is 
„de jure, Tytheable; and muſt have paid 


„ Tythe, if cut at Perfection: And a . 


<« dred or a County can't preſcribe ; in non deci- 


mando, for a Thing that is, in its own Na- 


| ce ture de j Jure, Tytheable: F Or as no one ſingle 


| © Perſon or his Eſtate can, no more, by the 


e ſame Reaſon, can the Hundred, which conſiſts 


j * but of many ſingle Perſons Eſtates: But of 


Ds tioned, between "TR that are, and Things 


00 things which are, in their Nature, not Tythe- 
able de jure, a Hundred or County may pre- 


« ſcribe in on decimando* Becauſe. they are 


N. diſcharged i in ſuch Caſe, without a Cuſtom to the 
_ Contrary, The Court allowed the Caſe of 


Wood, in Roll's Abridgment, | to be good Law: 


Becauſe Wood is not, in its Nature, Tytheable, 5 
nor within the reaſon of Tytheable things, 


which come not to Perfection every Lear. 
The Diſtinction taken in the Caſe above men- 


thay 


bs (7) 
that are not Tytheable by the Common-Law, 
reconciles all the Caſes which I have been able to 
find concerning that Matter, and where it is co- 
miſely ſaid in ſome Books, in general Terms, 
that a Country may preſcribe in non decimando. 
It is to be underſtood of Things that are not, 
in their Nature, Tytheable; and all the parti- 
cular Inſtances of ſuch Preſcriptions, which I 
have been able to find in the Law Books, re- 
late to Things of that Sort, 444 
Thus, in March's Reports Fol. 25, 26. 
There is an Inſtance given of ſuch a Preſcrip>= 
tion, againſt Tythes of Pheaſants; which are 
fere nature, and therefore not Tytheable of 
Common Right, So, in RolPs Abridgment, 
an Inſtance 1s given of ſuch a Preſcription, 
againſt Tythes of Wood; and alſo, of a Pre- 
. ſcription againſt Tythes of Ewes-Milk, Now, 
as to Wood, it is not Tytheable ge jure; as ap- 
pears from what has been already obſerved, and, 
_ as to Ewes-Milk ; I can't find that the Milk of 
Sheep, Goats, Swine and the like, was 'Tythe- „ 
able by the Common-Law: And the Reaſon of — 
the Law herein, I take to be this: That the 1 
| Milk of ſuch Creatures was not uſually preſerved 
by the Owner. Watſon, in his Compleat Incum- 
bent, a Book of good Authority, page 555. of 
the third Edition in Folio printed in the Tear, 
1725, ſeems to be of the ſame Opinion, and to 
think that no Tythe is due of the Milk of ſuch 
Creatures, when it is not preſerved by the Owner, - 
Beſides, this further Reaſon might have had 
ſome Weight, with regard to Sheep: That _ 
5 they pay Tythes in another Way, viz; by their 
Wool, and in the others, by Pigs and Kids. 


« 8) 

Thoꝰ I have not met 40 any adjudged Caſe, 
what Preſcription has been allowed againſt | 
Tythes of Things that are in their Nature Tythe- 
able; or, fo much as an Opinion to that Pur- 
poſe, in any Writer whoſe Authority has been 
admitted in our Courts of Juſtice; yet I can't 
ſay, but there may be ſome Opinions of that 
Sort to be met with among Writers of little or 

no Authority: And, indeed, there are many 
Things perfectly clear and certain in the Law, 
that have been denyed by ſuch Authors, Thus, 
Sir Simeon Degge, in his Treatiſe called the Par- 
ſon's Counſellor, ſays that a Cuſtom of a Province, 
County or Fondred may, diſcharge the Pay- 
ment of Tythe of a Thing which is, in is own 
Nature, Tytheable ; But he does not ſupport 
his Opinion by any Authority, he mentions the 
| Caſe of Wood, as the Ground of his Opinion; 
. which ſhews him guilty of another flagrant Er- 
= | Tor; It being clear and uncontroverted in the 
| Law, that Wood is not, in it's Nature, Tythe- 
* able. But the Opinion of ſuch Writers, ſup- 
ported in ſuch a Manner, can have no Sort of 
lafluence in the preſent Queſtion, 
5 Our Author quotes Coke's 2d Inſtitute; where 
I it is faid that a Country may preſcribe againſt 
1 Tythe of Wood, or any other Tythe, If my 
, Lord Coke's Meaning be, that ſuch a Preſcrip- . 
; tion is valid againſt Tythe of Wood, or any 
other Tythe of like Nature, that is not due of 
Common Right; his Opinion is, beyond doubt 
good Law: But if his Meaning be, that a Coun- 
try may preſcribe againſt any Tythes whatſo- 
[ ever; There is no Authority mentioned to ſup- 
„ pPeort 2 but a Book called Dottor and Student, : 
a : Gas Which 
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which: treats of that Matter at large, in the 
55th Chapter of the 2d Dialogue 80 7 there- 
fore my Lord Coke's Opinion, which he delivers 
very conciſely, and without entering into the 
Reaſon of the Thing, is to be explained by the 
Treatiſe upon that Su ject at large in Doctor 
and Student; And there e Queſtion was, whe- * 
ther the Statute of 45 24. III. which took 
away Tythe of great T rees, was againſt Con- 
ſcience or Religion: And it is there objected, 


1 that Tythes are due by the Law of God; and 


therefore no Statute, nor Preſcription, nor 
Cuſtom of the Realm againſt Tythes, can be 
valid: To which the Author anſwers, that the 
Law of God requires every Man to give a rea- 
ſonable Portion of his Goods Temporal to them, 
that miniſter to him Things Spiritual. But 
does not preciſely require that the Tenth ſhow'd 
be paid for that * . and he ſays, the Rea- 
ſon why the Chriſtian Church ordain'd the 
Tenth part to be paid, was, hecauſe there was no 
Cauſe why the People of the new Law ſhould 
pay leſs to the Miniſters of the new Law, than 
the People of the old Teſtament gave to the 


Miniſters of the old Teſtament: But yet, fince _ 
the Tenth was not exprelſly requited by the Lax 


of God under the new Teſtament, he is of Opi- 


nion that humane Laws have a Power over it; 5 


From whence he concludes, that a whole Coun- | 
try may preſcribe againſt Tythes, both of Corn 


and Grafs, and all other Tythes, provided the 


Clergy have a ſufficient Portion beſides: For, 
ſays he, it were bard to ſay that all the Men 


Italy or of the Eaſt Parts be damned, becauſe they bs 


pay ak 3005: From whence his Meaning 
| | Es __ 22 


(10) 


appears clearly to be, that the common or Sta- 
tute Law of any Country, on their receiving 
the Chriſtian Religion, may, without. Violat- 

ing any expreſs Law of. God, Eſtabiſh any 
other. Reaſonable Method of Subſiſting the Mi- 
niſters of the Goſpel in ſtead of 'Tythes : But 


it by no means follows from thence, that, after 


Tythes are Eſtabliſhed in any country by the 
common Law of the Nation, any Part of ſuch 
a Country can diſcharge it ſelf from Tythes by 
any Cuſtom or Preſcription, in Contradiction 
to the common Law of the Land, _ 3 
Our Author quotes the 15th of the Articuli 


 Cleri exhibited by Arch-Biſhop Bgncroft, and 
the Anſwer of the Judges, to ſhew that Pre- 
ſcriptions where then allowed in non Decimando. 


The ſenſe of the Article and the Anſwer i is 


no more than this. 


„ The Temporal; Judges, 2 the Clergy, 


pretend that we are not content in our Spi- 
_ < ritual Courts with over-ryleing Cuſtoms in 
6. non dęcimando. But alſo diſallow of Cuſtoms 
« de modo. decimandi: whereas, the truth is, 
« that we allow of all lawful. Cuſtoms con. | 
$ cerning Tythes. bi 


The Judges make Auer that « whore 


i « Suits have been in the Spiritual Courts for 
e Tythes in kind, they have been always pro- 


6 hibited by the Temporal Courts, where any 
« Modus Decimandi appeared, or any Compo- 


“ ſition or Agreement, whereby ſomething has 
8 been given in diſcharge of Tythes, or to al- 
s ter the manner of Tything : Becauſe all Pre- 
“ ſcriptions and Compoſitions in theſe Caſcs 
are to be OP) at the Common Law. n 


Now, 


(nu F 
Now, for my Part, I can't Imagine how 
our Author cou'd infer from the above 'mienti- 
oned Article or the Anſwer to it, that Cuſtom 
or Preſcription was then allowed in non deciman- 
do : I think it clearly implys the contrary ; For 
it appears from the whole Import of the An- 
ſwer, that the Judges intended to mention the 
ſeveral Cauſes Groynded on Preſcription or 
Compoſition, on Account of which the Tem- 
poral Judges prohibited Suits for Tythes in the 
Spiritual Courts; And if the Temporal Courts 
| had at that Time granted Prohibitions on Ac- 
count of Preſcription in an Decimando, the 
1 Judges wou'd no doubt have mentioned ſuch 
| Preſcription, as one of the Grounds of Pro- 
* hibition, as well as  reſcgption in modo Deci. 
mandi. Ex 
Our Author is of a Opinion that whatever 
the Common Law might have been touching 
Preſcriptions in nan Decimando, ſuch Preſcrip- 
tions are enn by the Statute of 20 Ed. 6. 
C. 18. | 
IP wehlg of the Statute hieb our Author 
celyds on, come in under a Proyiſoe, and are 
theſe *'That no Perſon - ſhall be compelled N 
« pay any Manner of Tythes for any Lands 
„ Tenements or Hereditaments, which by the 
b Laws and Statutes of this Realm, or by any 
6 Priviledge or Preſcription, are not chargea - 
te ble with the Payment of any ſuch Tythes. 
If the Statute had intended to confirm Cuſ@ 
toms which were void by the Common Law, 
ſo material and ſo important an Alteration in 
3 the Low word: ſcarce have been introduced by 
e » e 


4 


(12) 
way of Proviſo; which, ex Yi termini, im- 
ports no new Right, but a ſaving of the Old. 
Hy Lord Coke in his 2d Inſtitute explains 
the be 85 Proviſoe in this Manner; He ſays 
that under the word Laus are comprehended 
Quarries; Marl, and the like, which are exempt- 
ed from Tythes by the Common Law: under 
the word Statutes are comprehended the Lands 
of ſome of the Religious Houſes that had been 
diſſolved in the Preceding Reign; For thoſe 
Lands having been exempted from Tythes, 
whilſt they continued in the Poſſeſſion of the 
Religious Houſes, that Exemption was continued 
to the Lands of ſome of thoſe Houſes, by the 
| Statutes which diſſolved them: By the word 
Priviledge, he ſays, are taken in the Lands of 
certain Orders, ſuch as the Ciſtercians, Hoſpita- 
lars and Templars, which were exempted from 
Tythes by a Priviledge granted to them by the 
Council of Lateran, and allowed by the gene- 
ral Conſent of the Realm: And he ſays, that 
by the word ' Preſcription, Modus are under- 
ſtood. So that the Senſe of the above Clauſe, 
1 15 according to my Lord Cotes Explanation, is 
N no more than this; That no Tythes ſhall be 
A pad any where for any thing which is diſcharg- 
ed from Tythes either by the Common or Sta- 
tute Law, or by any Priviledge granted by the 
Common Law to any Reli gious Order, or by 
[ any modus Decimandi: But it did not enter in- 
to my Lord Cokes. Thoughts that the Statute - 
cou d ever be underſtood to confirm any Cu- 
ſtom againſt Tythes, that was avoid Cuſtom by 
1 the Law of the Land: Indeed the whole Pur- 
q * and Tenor of the Act is for the Benefit e 


(1). 


the Clergy, and to encourage and promote the 
Payment of Tythes. 
But, fays our Author, it is inequitable that 
all Cuſtoms ſhou'd be valid, which favour the 
Clergy, but none that make againſt them. 
© that were really the Caſe, perhaps there 
might be ſome Reaſon to complain; But in 
Truth the Clergy of theſe Kingdoms have loft 
by Cuſtoms and Preſcriptions much more than 
they have gained; As will be evident to any 
one, who conſiders the ſeveral ſmall ſums that 
have been eſtabliſhed in many Places, by im- 
memorial Uſage, in lieu of diyerſe Kinds of 
T'ythes which according to the preſent. Value 
of Money, are in no Sort an adæquate Satis- 
faction for the T ythes 1 in Find. | 
Preſcription gives a Right upon this 9 | 
ple that the continual Enjoyment is evidence 
of a lawful Commencement, founded on the 
Agreement of the Parties intereſted. Tho? the 
written Evidences of the Righ z wen have been 
loſt by length of Time: And no Cuſtom or 


Preſcription i iS good, that cou'd/not_ have had a 


lawful Beginning. Now tho” the Clergy 


had a a 


Power by 1 Common Law to alien the Re- 
venues 9 the Church, yet thoſe who exerciſed 


that Power were guilty of a Crime in foro con- g 
ſcientia; And the Lay-Men who purchaſed. thoſe 
Revenues were Partakers in the Guilt; = 


this might be one of the Reaſons why a C Ms 
olf not paying Tythes, or any thing in lien of Ke 
mY them, Was diſſallowed by the Common Law: 5. 
and beſides, it would be 5 that the Neglect 
of a Parſon, who has only an Intereſt BY his 


W the; * oc prejudice. þ ike, 


. 


eeffors And if Cuſtorns of that Sort were af: _— 


lowed, an indolent or diſhoneſt Parſon might 
lay ſucha Foundation for an Uſage of thatkind, 

as "night very poſſibly bs impoſed upon his 
Succeſſor for an Immemorial Cuſtom :- But as 
none of thoſe Reaſons can be urged againſt 
Cuſtoms that Favour the Clergy, and as ſuch 
Cuſtoms ſtand upon the general Reaſon of all 


other Lawful Cuſtotns, it is juſt and equitable 


that Cuſtom ſhou'd be allowed to give a Right 


to the Clergy, tho' there are ſome Cuſtoms a- 


gainſt the Church which the Law, for ſome 
ſpecial Reaſons, diſallows of. a 


But admitting every thing our Auer has 


ſaid in Favour of Preſcription againſt Tythes, it 
wou' d have no Weight in the preſent Queſtion: 
Becauſe 7 Tythes of Aiſtment or Paſturage are 


payable in this Kingdom by Act of Parlament, 
as well as by the Common Law. 


The Statutes of 33. H. 8. Seſs. 1. "OY 12. 


Reeites, Thgt many Perſons inhabiting in 
 «. Sundry Countries and Places of Ireland, not 
66 regarding” their Duties to Almighty God, 

« but in few Years paſt more contemptuouſly, 
% and commonly preſuming to offend and in- 

< fringe the good and wholeſome Laws of this 

Land of Treland, than in Times paſt hath 


<< been ſeen or known, have not letted to ſub- 


C ſtrat and withdraw the Lawful and accuſ-. 
* tomed Tythes of Corn, Hay, Paſturages and 


© Other Sorts of Tythes and Oblations; Aud 
« Enacts, that all Perſons of the Kingdom of 
« Ireland ſhall fully, truly and effectually di- 
« vide, ſet out, Yield and pay all and fingular . 


I — — — — 


2 < I'__ and VE — according 55 | 
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« =}. 
« the lawful Cuſtoms and Uſages of the Pa- 
6 riſhes and Places, where ſuch Tythes or 
«© Duties ſhall ariſe or become due. 
I believe no one will ſay, that, becauſe the 
- Statute ditects the ſeveral Sorts of Tythes to be 
paid According to the ſeveral lawful Uſages 
and Cuſtoms of the reſpective Pariſhes, it 
therefore eſtabliſhes any unlawful Cuſtom of 
| withholding Tythes intirely : For thoſe words 
Clearly relate to the Manner or modus of pay; 
ing Tythes, and not to the unlawful Cuſtom of 
not paying Tythes at all: The whole Import 
and Tenor of the Statute is to encourage and 
promote the due Payment of Tythes; and there 


Is not the leaſt Room to imagine that the Sta- 


tute intended to eſtabliſh any Cuſtom or Pre- 


ſeription againſt Fythes, that was void by the 
Law as it ſtood before the making of the Act. 


It appears clearly from the Statute above : | 
quoted, that Tythe of Ait ment or Paſturage 


was one accuſtomed in Treland; which intite- | 
ly deſtroys the Argument of immemorial Uſage 


and Preſcription againſt it, ſo much relyed on | 


by our Author; For my Lord Coke, in the 


115th Page of his firſt inſtitute, lays it down as 1 


an undoubted T ruth clear and uncontroverted 
in the Law, that no Uſage whatſoever has the 
Force of an immemorial Cuſtom or Preſcripti- 
on, where it appears by ſufficient Proof either 
of Recordor Writing, that it was ever otherwiſe: 
And he there Expreſly ſays, that an Act of 
Parliament is ſufficient Proof for that Purpoſes. 


| Nay, that it is the higeſt Matter of Record, e 


and the higheſt Proof in the Law: But as this : 
28 r . 


er 
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and good Canſcience, which being duly aide 
Acts of Parliament, moderate 


( 16 a 3 
Thing in the Law, it wouꝰd be aerdleß to quota | 


| Aut in Proof of it. 


Thus we ſee, the Foundation upon which all the 


Objections againſt Tythe of Aiſt ment are built, is 


intirely removed, and that the only Argument, 
which can with any Colour be urged againſt the 


Kigbt in this Caſe, is quite overthrown. And 


upon the whole I think we may fairly conclude, 
that the Right in thepreſent Caſe, is as clear and 
certain, as the Right ofany lay-Man to his Eſtate z 


and that if the Common-Law of the Land, de- 


clared and confirmed by Act of Parliament, can 


give an undoubted Right; If the concurrent 
Opinions of all the Judges of our Laws in all 
Ages, as far back as we have any written Evi- 
| dence of the Law, can put any Matter of right 
beyond doubt; The Clergy 74 Ireland have an 


ndoubted right to Tythe of Aiſtment. Let the 
Impartial Reader then Judge, with what Colour 


our Fs cou'd fay, that the Right in this 
Caſe depends upon a. gengral 
Falle 3 9 of FR: Extent. 


im, built on 4 


I believe our Author was aware that his Ar- 


guments againſt the Right to the Tythe in Qe- 


ſtion cou d not be ſupported; and therefore has 


| Recourſe to another way, of. erguing Eon. Fhat 


Subject, 
No Property, fays he, can Aland before a ; fri f 
of the Common Law ; and therefore 
our Conſtitution bas appointed Courts of Equity 


Rigour of 2 
Commen Law, And he inſtances the Statutes 
of Limitation, which | have. been mares to 220 55 
Toene in Pray Koper 5 a | nk 5 
unk 


Think a the Demand of Bike of 4 A 6 in 


this Kingdom, being made againſt Purchaſers 
for valuable Conſideration without notice, ought 
to be barr'd by our ordinary Courts of Equity 3 
or at leaſt by the Legiſlature which he ſeems 
to conſider for this purpoſe as a Tranſcendental 
| or extraordinary Court of Equity, whoſe buſineſs 
it is to carry matters of Equity higher and fur- 


ther than the ordinary Counts | 0 I uſtice take 
upon them to 8 ö 


This indeed is a plauſible Way of Speaking; 
but when it comes to be conſider d, it vil de 
Queſt to have no ſort of eight | in the Preſent 
Queſtion. 

Our Author ſeems to miſtake the Nature and 
Deſign of Courts of Equity in our Conſtitution: 
Thoſe Courts don't in any Tnftance Whatſovever 
take away any Right which any honeſt Man has | 
by the Common Law of the Land; nor were, 5 


ever intended for any ſuch parpo I "Their pr 
75 r Buſineſs is to relieve g ec Men agai 
Fraud and Circumvention; and to carry Conſi- 
derations of that Sort, in their Decifions of Pro- 
pert „ further than che ſtrict Forms and Me: 
choc 8 'of proceeding 1 in the Common Lay cou 
Well PP and for that Reaſon they are calfd 
Counts of Conſcience: But every one who's in 
he leaſt 8 5 8 in the Princip les 5 Gi | 
Courts, knows, N no Cot rat Fl 
banden any Perſon whatſoever s 9245 an 5. 2 
eſt Man, he had a legal Right, yt = Com- 
mop Law of his Country. . Courts rts © f Equity 5 
do indeed "ae, e, t0 give their Aid againſt an Þ9- 
neſt Purcha without Notice; and they do 0, 
n cn Princi ple, that cd both Parties are 
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honeſt, thoſe Courts do not interpoſe at all, but 
ſuffer the Common Law in ſuch caſes to take = 
it's Courſe ; and leave the Party to his remedy 

in the Common Law Courts; or if they do in- 
terpoſe, they determine according to the Prin- 


ciples of the Common Law; But there is a 


Wide difference between a Court of Equity's 
| fereening. or protecting a Perſon from a Demand 


that may be made againſt him in a Common-, 
| Law-Courtz and it's refuſing to give Relief 


againſt that Perſon. It is not conſiſtent with 
the Practiſe of any Court of Equity, nor indeed 


with the natural Principles of Reaſon andJuſtice, 2 
that any Man in any Circumſtances, ſhou'd be 


protected by any Court of Juſtice whatſoever, 
whether ordinary or extraordinary, againſt the 


juſt and honeſt Right of another, which he 


may. have a Remedy for in another Court. 
Purchaſers without notice of the Right of 


Tythes, are ſo far from being intitled to any 
Gn Protection, or extraordinary Favour from 
the Legiſlature, that they are not even intitled 
to the common, Regard that is ſhewn by Courts 
of Equity to Purchaſers without, Notice of a 


rivate Right. For there is a manifeſt Difference 
5 a Purchaſer without Notice of a Right 


which ariſes from a private Deed or Family- | 


ſettlement, which the Purchaſer had no way to 

come to the Knowledge of; and a Purchaſer 

without Notice of a general Right, which affects 
all the Land in the Kingdom; and ariſes from 


the Common Law of the Country, Which every 


Lawyer in the Nation cou'd have. informed him 
of, i be had been a at 15 trouble of e. 5 
ä I can 
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I can't imagine how the Statutes of Limita- 
tion cou*d enter into our Authors thoughts upon 


this Occaſion ; ſurely he can't think thoſe Sta- 45 


tutes are an inſtance of the Legiſlatures interfer- 
ing in private Property. It appears from one 
of our oldeſt Books in the Law, called the Mir- 
ror, Chap. 3. Sect. 1, that Suits were, in gene- 
ral limitted by the Common Law to a reaſona- 
ble Time; and the Statutes of Limitation, con- 
forming to the Reaſon of the Common Law, 
have fix't the Time for proſecuting the ſeveral 
Kinds of Suits, which the Common Law did 
not preciſely determine: And none of thoſe Sta- 
tutes extend to Perſons that were not barr'd by 
length of time by the Common Law; ſuch as 
TIdeots, Infants, Fc. and there is an expreſs 

_ faving for the Rights of the Clergy in our“ 
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*The Clauſe in the Statute is in theſe Words. 
& Provided alſo and be it further enacted and declar'd 


© by Authority of this preſent Parliament that this 


& Act, or any Clauſe, Article, Sentence or Matter 


* therein contain'd, ſhall not extend unto any Caſtle, 


Honors, Manors, Lands, Tenements, Heredita- 
« ments, Tythes, Penſions, Portions, Obventions, 


4 Oblations, or any other annual caſual or hereditary 
Profits or other Rights or Poſſeſſions whatſoever, of 


„ any Arch-Biſhoprick, Biſhoprick, Deanry, Arch- 
« deaconry, Prebend, Parſonage, Vicarage, or an 
other Eccleſiaſtical or Spiritual Living, or as be- 
1 longingorappertaining thereunto,claim'd by anyEc- _ 
4 clefiaſtical or Spiritual Perſon or Perſons whatſoever. 
4c But that they and every of them, their and everyof 


cc their Sueceſſors, ſhall and may have, maintain and: _ , 


« purſue, all and ſingular ſuch Writs: Actions and 


' .* 
8.5 bh 
n 


4 20 ) 
Statutes of Limitation: of 10. Car. 1. Sek. I. 
C. 6, and indeed the Common Law touching 
Preſcription againſt Tythes, being founded on 
great Wiſdom and Policy, it wow'd be a ground- 
leſs and pernicious Innovation to alter it. But 


1 admitting it were now reaſonable to make a Sta- 


tute of Limitation for that Purpoſe; was there 
ever a Statute which took away the Right of 
any Man, in regard to the length of Time al- 
ready paſt? Do's not every Statute of that Sort 
give a reaſonable Time after the making of the 
Act, for Perſons to Commence their Suits, who 


WV have any legal Right at that Time? And wou'd 


i not 2 — were 5 be a direct 
Win, 8 


— —_ 


*. Suits, or any of the Riphts or - Poſſefſons of any of 
cc their Churches, and make ſuch Entries there into 
& jn ſuch like Manner and F orm to all Intents, Con- 
_ «© ftruftions and Purpoſes, as they or any of them 
« ſhou'd or might have, had, done, made, or purſu'd 
<< before the making of this Act, and as choagh The 
& ſame Act had never been made. 

And here I can't help obſerving that the Word, 7 
DeCLARED, in the above Proviſo, ſhews it was 45 | 


cCllaratory of the Common Law; ine the Proviſo 


ſhevs that the Common Law in that Point was agree- 
able to the Senſe of the Nation, as well after the Re- 
formation as before. And this may ſerve as an An- 
| ſwer to what has been ſuggeſted by ſome Perſons, chat 
the Common Law touching the Matter in Qusgſtion ii 2 
 Regmnant f Popery. If the Principles of the Com- 
mon Law, are to be branded with che Name of 
Hopem, becauſe they had their Riſe beſore the Reſpr- 
mation; ſuck Doctrine will unhinge all the Property” 
both of this . and the neighbouring Kingdoms. But' 
AR of fs Sort are ſcarce worthy of Notice. 


cur). 


Viohtion of private Property; which always 

was, and ever muſt be Sacred and Inviolable to 
a free People? 

Our Author ſeems to have back, ſenſible that 

| the Doctrine is in general true, that the Legifla- 


ture have not a Right to interfere in matters of 


private Property; and wou d therefore endea- 
vour to ſhew, that the Legiſlature have formerly 
interpos'd in Caſes of Tythes, for which Pur- 
poſe he mentions the Statute of 45. Ed. III. 
which took away Tythe of Timber- trees; and 


the Statute of II. 224. 5. 6. 13, Which aho- 


liſn'd Tythe of Marriage-portions, that had by 
— Cuſtom prevaild in ſome parts of Wales; and 
the Statutes made in the Reign of Hen. VIII. 
which took away the Poſſeſſions of Religious 


| Houſes; and the Statutes of Morimarn. 1 can 


find no other Statutes, beſides thoſe above men- 

tion'd, that can with any Colour be urged ii 

the preſent Queſtion, ſave only the Statute which 
eſtabliſhes a Modus in England of 55. per. Acre 
for the Tythe of Flax and Hemp; and 2: and 
3. Ed. VI. C. 13. which, for encouraging the 
Improvement of barren Ground, exempts ſuch 
Land from Tythes, for ſeven years after it is 


oj improv'd, provided it was ſo barren as never 


to have yielded any Tythes before. | 
I ſhall conſider all theſe Statutes in their or- j. 
der, and ſhall endeavour to ſhew that they can 
have no Sort of weight for our Author's purpoſe, 
Ass to the Statute of 45. Ed. III. C. 3. it ex- 
- tends only to great Trees, and does not take 
away any thing which the Clergy had -a Right 
to before; for it is declaratory of the Common- 
; Rwy as appears - from the Authority already 
B 3 quoted 


V 
quoted i in Salkeld: The ſame alſo appears from 
Doctor and Student, a Book of great Authority, 
in the 55. C. of the 2d Dialogue, where it is 
expreſly held, that no Tythe of Trees was pay- 
able by the Common Law, tho' it was other- 
.. Wiſe of the Fruit of Trees; and that tho Tythe 
of Under-wood was payable by the Cuſtoms of 
ſome particular Places, yet Suits for Tythe of 
great Trees were generally prohibited before the 
_ Statute; the ſame appears from many other Au- 
| thorities, and indeed from the very Body of the 
Act it ſelf: For the Words of the Enacting part 
are theſe, I is Ordain'd and Eftabliſ/d hg 4 
Prohibition in this Caſe Hall be granted, and upon 
ie ' Jams an Attachment, As 1 HATH BEEN 

 vs*D BEFORE THIS TIME. 
It may be poſlibly urged, that ſome Doubts 
and Diſputes muſt have ariſen at that Time 
touching the Tythe of Wood, otherwiſe there 
wou'd have been no Occaſion for the Statute; 
and that as in former Ages, where doubts have 


55 ariſen touching the Rights of the Church, the 


Legiſlature for the Peace and Quiet of the Realm, 


have interpoſed and removed thoſe Doubts by 


Statutes explanatory of the Law, ſo the Legiſla- 
ture may Froperly interpaeg in the preſent (+ 
tion. py 
To this it may be Anſwer; that the Right 
to Ththe of Agiſtment is clear and Certain; but 
admitting it were doubtful: The. Legiſlature 


never did, nor can they ever Juſtly, nor will | 


they, I preſume, ever interpoſe in Queſtions of 
that Sort. I do allow that where Diſputes have 
ariſen in former Ages between the Clergy and 


cats concerning the "OY of the Church, the 


ne 


185 

one inſiſting on the Canon, and the other on the 
Common-Law: There the Legiſlature have in- 
terpos'd, and for the Peace and Quiet of the 
Realm have publiſh'd and affirm'd the Com- 
mon Law; and upon this Foundation it was, 
that the Statute of 45. Ed. III. above men- 
tion*d, was made: But in that Caſe the Com- 
mon Law was clear. and Uncontroverted, and 
the Diſputes aroſe on the Differtnce between 
the Canon and Common Law: For the Clerę 
in thoſe Popiſb times, having aſſum'd to them- 
ſelves a Power of making Canons touching the 
Payment of Tythes, and Arch-Biſhop Stretford 


vin before that Time actually made a Canon 


for Tythes of Wood, as appears from Seldens 
Hiſtory of Tythes, the Legiſlature thought 
proper to ſupport the Common Law, in Oppoſi- 
tion to the Practice of the ſpiritual Courts found- 
ed on Canons made in Contradiction to the Law 
of the Land. But ſurely this can't, with any 
Colour, be calld an Interpoſing in any Que- 
ſtion or matter doubtful in Law touching pri- 
vate Property. No, the Legiſlature ever did, . 
and I ns ever will leave Matters of that Sort 
to be determin'd in an ordinary Courſe of Juſ- 
_ tice, by the Judges of the Laws, whoſe proper 
Buſineſs it is to diſcuſs and decide — of 
that Kind. | 


As to the Statute which wok away Tythe of 5 


Marriage-portions in Wales; I take it to have. 

been alſodeclaratory of the Common Law; and 
I think the ſame appears from the Statute itſelf hy 

the Cale as. it i 1h iy was _— more than 6 


| 1 4 1 5 1 When 


(24) 

When Lands i in Wales, thro! civil Diſſemion, 
lay untilled; the Tythes ariſing from Paſture 
were found inſufficient to maintain the Clergy z 
and therefore an Uſage prevail'd there, of Tyth- 
wing Marriage- portions; which at that Time was 
tolerated from the Neceſlity of the Thing: But 
when the Country became jmprov'd by Tillage, 
and the Reaſon of the Uſage was by that Means 
taken away, the Cuſtom became unreaſonable, 
and conſequently void by the Common-Lay s 
according to the Maxim quoted by our Author, 
Ceſſante ratione legis, ceſſat ipſa lex. And to 
prevent. the ſpiritual Courts frotn inſiſting on 


the Cuſtom in Oppoſition to the Common Law 


the Legiſlature thought proper to declare the 
Cuſtom unreaſonable, and conſequently void. 
Indeed I think our Author had better have 


omitted this Statute, which ſhews that Cuſtoms 


the moſt oppoſite and diſſonant to the Nature 
of Tythes, have been indulged in Favour of the 
Clergy 3 rather than that they ſhou'd want a 
competent Maintenance. 
The Statutes which took away the poſſeſſions 
of Religious Houſes in the Reign of Hen. VIII. 
can't be urged as an Inſtance 1 the Legiſlature's 
taking away the private Property of the Subje##s 
of the Realm, For theſe Religious Orders, af. 
ter the Reformation, did not deſerve to be treat. 


ed as Subjects; in regard that they adher'd to a . 


foreign Juriſdiction, which Wal Nahen had 
e een, 
| 7 : As 


| ; * The 3 in « at Cale d hath bye | 
queſtion a Right to * and . all * 
of 


„% RoE 
As to the Statute Mortmain of Ed. I. It took 
away no Man's property : The Purport of the 
Statute 1s to reſtrain all Bodies Politick, as well 
Temporal as Spiritual, from purchaſing Lands ; 
and the Reaſon is given in the Statute itſelf; 
that Lords by ſuch Purchaſes loſt their Eſcheats 
and Military Services, which were provided for 
the defence of the Realm. I can't fay but the 
Statute had a particular View to the Clergy ; 
and indeed I think the Laity in thoſe times had 
Juſt Cauſe to be jealous of the Wealth and Pow. 
er of an Order of Men, who own'd a foreign 
_ Juriſdiction, and ſent great Part of their Wealth 


to Rome. 


— Mt MPR. — 


of Men that are hurtful to the Community ; as was 
done in the Suppreflion of Monaſteries; and alſo to 
. curb and reſtrain the Wealth and Power of all ſets of 
Men, whoſe Wealth and Power may hurt the whole 
Body; as was done by the Statutes of Mortmain, yet 
fo tender was the Legiſlature. of Property, in the Reign 
of Hen. VIII. That tho' the Reformation in Re- 
ligion, abſolutely requir d that thoſe Houſes of Super- 
ſtition ſhou'd be ſuppreſſed : Tho' it was Neceſſary 
for the common Good, to check the Wealthof a Set 
of Men, whoſe Religion led them to ſend a great Part 
of their Wealth to a foreign Country, without-brings 
ing any thing back in return for it, but Popilh Bulk 
and Indulgences : The Legiſlature, Notwithitand ings 
did not interpoſe, until the Members of thoſe Houſes 
had actually executed grants and Surrenders of their 
Eſtates and Poſſeſſions to the Crown; in Confideras 
tion of which, the King grafted them Penſions or 
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ck Good requir d ſuch Property tobetaken away. 


(26) 

As to the Statute in E neland which gives a 
Modus for Tythes of Hemp and Flax, it does not, 
extend to Land formerly ſown, there being an 
Expreſs ſaving in the Act for that Purpoſe ; ſo 
that it was not to the Prejudice of the Clergy ; 
or if it was, the Loſs was triffling and inconſi- 
derable, de minimis non curat Ter: But can this 


with any Colour be compar'd to the taking 
away from the Clergy of Ireland, Tythe of Agiſt- 


ment, which in many parts of the Kingdom, is 
vaſtly more valuable than all the .other Tyihes 


that ariſe in thoſe Parts. 


As to the Statute which exempted barren 
Land improved by Tillage, from Tythes, for the 
firſt ſeven years after the Improvement, it extend- 


ed by the expreſs Words of the Act, only to 


ſuch Lands as were fo barren that they never 


yielded Tythes before; and therefore as it was 
made for the Encouragement of Ti age, it was 


in Effect for the Benefit of the Clergy: 


I have gone thro? all the Statutes l Zou'd find, 
that can with any Colour be urged on this ſub- 


ject; and it is evident they don't in any fort in- 
fluence the preſent Queſtion: And I think I 
may venture to ſay, that there cannot a ſingle 


Inſtance be given, in this, or any other Free Na- 
tion, where the Legiſlature, or any particular 


Branch of it, have interpos'd.in Matters of Pro- 
perty, or obſtructed the ordinary Courſe of Ju- 
tice in Queſtions of that Sort; much leſs have 

| they taken away the private Property of any 
particular Man, or Body of Men, that were re- 


garded as Subjects of the Realm, without giving 
them a reaſonable Equivalent, tho even the Pub- 


— 5 * | 


Our Author wou'd willingly perſuade him- 
ſelf, that Houſe. Money, Trades Money, and 
ſuch other T ythes as depend upon the Cuſtoms 
of particular Places, and are not due by the 
Common Law; were Originally given in this 
Kingdom to ſupply the want of Tythe of Agiſt- 
mend: But this is a meer Conjecture without any 
Foundation of Reaſon to ſupport it. Are not 
| ſuch Tythes, as our Author mentions, given in 
England, where the Tythe in Queſtion: is uni- 
; verully paid? Nay, don't they chiefly pre- 
vail in Parts of this Kingdom, where Tythe of 
_ Agiſtment is leaſt wanted? and in Villages and 
Towns, were that T ythe cou'd not Oy 
ie 5 
_-.* Fort very id 1 Wh our Au- 5 
thor means by ſaying, that the Appointments aſ- 
an d to any part of the Church for publick Ser- 
vices, are poſſeſſed in truſt for the good of the whole 
Community. If he wou'd thereby Inſinuate, that 
the Clergy are to be conſider'd in the ſame Light 
with Officers who have civil Employments 
I can by no means agree with him: Every one 
who is in the leaſt Converſant with ' our Laws, 
knows, that the Chriſtian Religion is ſupported 
by the Law of God, and the Common Law of 
Ex land; That Offences againſt it, are puniſh- 
0 able by the ſame common Law; That it is an 
Eſſential Part of our Conſtitution 3 And that 
the Legiſlature have neither Rightnor Power to 


a boliſh it. With what Foundation then can 


Chriſtianity be compared to the Buſineſs of a 


Civil Employment, or the Miniſterg of it to 


D Civil wm Wha; are meer Creatures of the 
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the Clergy intirely out of the 


(28) 
the Princs, and moſt of them intirely abo] ſh'd 


without hurting our Conſtitution? 
But admitting the Miniſtry of the Goſpel to 


de a meer civil Employment, even that Conceſ- 


fion wou'd not ſerve our Author's Purpoſe. If 
he be of Opinion that the Legiſlature can juſtly 
leflen the Salarys of the preſent ſet of Judges in 
England, or of any other Officer either in * 
land or Ireland, who is Entitled to his Office 
for Life: I believe all Perſons, who are in the 
leaſt Converſant in the Laws of theſe King- 


doms, wou'd be perfectly unanimous againſt 
ſuch an Invaſion of Pro | 


Admitting that the een hath ſuch a 


Power, what wou'd induce them to exert it 


in the preſent Caſe? Leaving the Support of 
Queſtion, is it 
of any Conſequence to the Publick, whether this 


or that particular Man be intitled to this or that 


particular Rent-Charge, or other Profit ariſing 
out of any particular Farm or Pariſh? Wou'd 
not theaboliſhing Tytheof Agiſtment, be, to take 


the Benefit of it from one private Man, and 
transfer it to another, from the Parſon to give 


it to the Land- lord? No body can doubt, that 


if Hebe of Apiſtment or any other 'T Tythe, were 
taken away, Landlords wou'd ſet their Lands 


Proportionably higher; As we ſee at preſent 


in the Caſe of Impropriators: And I muſt ſub- 


mit it to the Publick, whether it wou'd con- 


tribute to the Benefit of Ireland, that a Number 


of Men, who expend their whole Income in the 


Kingdom, ſhou'd have Part of their Revenues 
0 . . to FIR transferred to 


* 


(a9) 
another Set of Men, many of whom conſume 
5 their whole Fortunes in other Countrys. 

Admitting, that the Revenues of the Clergy 
might juſtly be leſſen d, in regard that they are 
given them for publick Services, as our Author 
expreſſes it; Will that Reaſon extend to lay 
_ Patrons and Impropriators, many of whom 
have Eſtates of Inheritance, in Fee Simple to 

them and their Heirs for ever, in Tythes and 
Advowſons? Have not Men as good a Right 
to thoſe Eſtates, as to their Eſtates in Land? Or 
can there be any Reaſon aſſign'd, why the Le- 
giſlature ſhou'd have a 8 Power over the 


one, than the other? 


Our Author ſeems to think, chat the Eadow- ; 
ments of Regulars, ſhews that Tythes were more 
than ſufficient for Support of the Parochial Cler- 
gy; That the Clergy of Ireland are more am- 
ply provided for than the Clergy of England; 
And that the taking away Tythe of Avitment, 
| wov'd be the moſt proper Method of Jeſſening 
the Revenues of the Church, becauſe it doth not, 
like other Tythes, bear a Proportion to the 
Profit of the 8 and therefore is not cal- 
culated according to the common Rules of Ju- 
ſtice; And ban it cannot be paid in Kind, 
and muſt therefore i in it's Nature occaſion Law- 
ſuits, and give the Clergy an Opportunity of op- 
. pay the Laity, and extorting more Mo- 
from them than the Tythes are worth; and 
| ab becauſe it operates, on the prevailing Humour ; 
of the Proteſtants deſerting their Country. - 
As to the Endowments of Regulars The 
Conſequence our Author draws from theſe En- 
9 muſt appear very . to 
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any Perſon who is at all acquainted with the 


Hiſtory of thoſe Limes: For it thereappeareth, 


that where ever Regulars were endow'd with 
Tythes, they Originally were the Parochial 


Clergy, '' As to the Difference which is pre- 


tended between the Proviſion for the Clergy of 
Treland, and that for the Clergy of rr bp 5 
Every Body knows that the common Law con- 


cerning Tythes, is the ſame in both Kingdoms; 


And that there is very litttle Difference, in the 


Benefit ariſing to the Clergy from the Cuſtoms 


of particular Places in each Kingdom: whence 


it follows, that the Proviſion for the Clergy of 


both Kingdoms, may, in a Moral or Political, 


| tho? perhaps not in a Mathematical way of 
ſpeaking, be juſtly called the ſame: And Ire- 


land can no more be faid to differ from Eng - 


land, with reſpect to the Proviſion for the Cler- 
gy, than any particular Part of England can be ; 
{aid to differ from the reſt of that Kingdom in 


that reſpect: And tho? the Pariſhes of England, 


by means of the great, Number of Inhabitants, 
may poſſibly in ſome Places be ſmaller both in 


extent and Value, than ſeveral Pariſhes in Ire- 
land; Vet it can no more be inferred from thence, . 


that the Proviſion for the Clergy of Ireland 


ought to be leflen'd, than the ſame Conſequence 


can be drawn with Reſpect to different Parts of 
England, where the Pariſhes are larger, and the 


Inhabjtants fewer in ſome Places than in others: 
The Conſequence I think wou'd be equally 


wrong in both Caſes; For what is now thinly 
inhabited, may perhaps. be quite drei ® in the 
ene of a ew Vein ar „ 
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' Tho? the Maintenance of our Clergy be gene- 


| rally larger than that of the Clergy in England, = 
not becauſe the Church is more amply provided for 


here than in England, but becauſe the Number of 


our Clergy is 2 5 ſmaller in Pro P to 
the Number of our Inhabitants, and many of 


our Pariſhes are often united in one Hand. The 
Number of People is computed in England to 


ſeven Million: In qTreland to two Million. 
The beneficed Clergy in Englandare Ten Thou- 

ſand: In Ireland but between ſeven and eight 
Hundred. If the Number of Clergy were as 


great in Proportion to that of the People in Ire- 


land, as it is in England, it wou d quickly ap- 


pear that the Maintainance for them, at leaſt in 
three of our Provinces was much leſs, where the 


Impropriations are numerous. 


If the Rights of the Clergy w were to be mo- 
delled by the Opinions and Humours of the 
Laity, according to every Change that might 
happen in the Circumſtances of the ſeveral Parts 
of a Country; it wou'd have a direct and neceſ- 


ſary Tendency totally to alter the Conſtitution 


of our Church, and to make the Clergy intire- 


Iy dependant on the good Will of the People. 


Some general Method of ſubſiſting that Order 
muſt be adher'd to; and it is impoſſible to 
eſtabliſh any one for that purpoſe, that will 
equally fit all Countrys, or all particular Parts 


of the ſame Country in all Circumſtances. - 


But admitting that our Clergy have too much, 
wou'd it be reaſonable, or expedient, or juſt, to 
aboliſh intirely any one. Species or Branch, T 


Tythes; whereby the Clergy of ſome particu- 


lar Parts of the Kingdom, wou'd be greatly a. 
ve fedted, and thoſe of other Parts: at preſent Scarce - - 
A F 
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1 
affected at all; and that poſſibly might in it's 
Conſequences, leave ſome of the Clergy quite 

deſtitute of Support? And have we not already 
found by Experience, that ſeveral Benefices in 
this Kingdom, ſome of which are not far re- 
moved from the Metropolis, have fallen one 
half, and others more than two Thirds in their 
Value, ſince the preſent Incumbents became firſt 
intitled to them, by means of the Inhabitants 
turning their Lands from Tillage into Paſture? 
Is the taking away the Tythe of Agiſtment the 
way to encourage Tillage among us, which 1s 
ſo much wanted in this Kingdom, which wou'd 
fully employ all our Idle Hands, and the 
want of which carries ſo much ready Money 
out of the Kingdom; and leſſens the Benefit 
ariſing from our Exports. If I am well In- 
formed there went near two Hundred Thouſand 
Pounds out of this Kingdom laſt Year for 
Corn; and it has been computed that Sixty 
Thouſand Pounds per, Ann. at a Medium 
of four Years laſt paſt have gone out of 


© 


the Kingdom for that Commod ity; the Tythe 
of which wou's ee 


ſand Pounds 


Word not the diſcouray ingTilla e, diſcour- 
age the Linnen Manufacture? And can any 
thing which diſcourages that Manufacture be 


for the Intereſt of Ireland? ? 
But, fays our Author, Tythes of Herbage 
' are not jult, becauſe they may be demanded in a 
bad Seaſon, when the poor Farmer makes no 
profit at alf. This way of reaſoning is indeed 
ſome what extraordinary; May not the fame 
Obpection be miade to the Landlords Rent. Is it 


1 ks 


430 _ 
nets ein pon ite poor Pa 

to pay His Rent it's bad Seaſbn, whit he 
made no Profit 4 55 Farm, 18 ro 
Tythes? And may he not rea 
mob Compa 5 ſack e 


ed Wich tur Hardſh! 


dom, and oe the Receipt. of his Renrs to a 


5 Ftkünk ohr Author cighe Have cott? 


{A 6 
= 
100, in rane Miniflet- air lquathe” 
ips of the” Seaſon,” 5 the 


Cixcunmſtänces of His Parifticoets:- 40 kom WS: 
 Latid-lord'whopethapstefides ift ahottier King 


u chat tht" yearly Value of Land, 10 be tt = 


Wor wag that onaBly Be erpeskel b 
oY SOR Ac te Lofthat'is'ts what in Back 
ones; Aud that a Farmer has made a 
en in, if the Profits of 
EY 15 bum te pay 
Ton Fe 8 kat hy 


une n How to be. int 
the Tythes. in 8 woult' 
tho el reabnabl 


netevety de in ſich a ene aden that Ken 
Bertie higheſt rp l 1110 de to alk the Far- 


W. — \ «full 3 tieProdbce of 


l 
"OIL r 


ITT . 


e Wa; Wt Medium eden of . 


and chultable* 80 570555 1 1. 


1 Got" e = 
vt Rent . „ 


Ai Ground" e * 4 q 
* ay N ald 14. . 


;*.- hots 


As to what our Author ſays with. "ard 45 


(34) 


baut but. perhaps: an expenſive Manure; wh ile 
at the ſame titne the rich Grazier, who hath 


large Tracts of Ground under barren Cattle, 


Paid nothin 5 0 all? 


As to th Objeftion againſt Tithe of Ai 
ment, that it multi in it's Nature occaſion Law \ 


Suits, becauſe it cannot be taken in kind where 5 
the Parties diſagree.” about the Value; I don't 5 


think it has any Weight: : For it appears from 


Experience in Exgland, that where the Right 
of the Tythe, in Queſtion is not diſputed, few 


Suits ariſe about the Value; and it is well 


known that the Suits, \ we have had here for that, 
Tythe, have not been owing. to any Diſagree- 
ment about the Value, hut. to a Hippe about 
the Rigbt. 


at” 
* 1 * 


Qur i RE is. > RUM that if the 5 Ihe. 


5 of: il men. be continued, the Farmer will, ge- 
dierally pay too much, for Fear of a Suit in the 
_ Exchequer ;, But 1 think there is greater Reaſon 


to apprehend that the. Parſon will generally ac- 
cept. EX 0 to0.ſmall-aSum, rather than ſue: And 
if we conſider that put of Eight Hundred Bene: $94 
ke Aa Clergymen;! in this Kingdom, not a Score 


: them, i in 1% 7, Years Time as. I'm E hays 


yet ſued. 18 5 12 hequer for 20 the of  Agi/t- 
be we ſhall ſee no Ground. dom el. Be- 
haviour, 13 uch a Suggeſtion. 


the Humour f our. Proteſtants deſerting their 
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ther the taking away Tythe of  Aoiſtment, wou'd 
not raiſe the Rents, i in Paſture” u tries, upon | 
Proteſtants from the North; Who, from the 
great Number of Inhabirants in that Country, | 
may be under _a Neceſſity to look out for a 
Place of Reſidence elſewhere? and whether the 
Guß away chat Tythe will not therefore be an 
Occaſion of Proteſtants deſerting their Country? 
and whether that Spirit hath not been juſtly re- 
marked to run higheſt, when Bread was ſcarceſt 
among us, as inthe Year 1728, and 1729? and 
whether, as Bread became cheap in the follow-" 
ing three or four Years, the humour did not 
abate? and whether it has not of late revived 
with the Scarcity of Corn? and whether every 
thing that encourages Paſture and diſcourages . 
Tillage, won't add to the Scarcity of that Com. 
modity ? and whether the turning Land from Til 
lage into Paſture will notleave'the Tenants def- 
titute of Farms, and force them out of the King. 
dom? and whether it be more owing to the Land- 
lords or the Clergy that ſo mane ans have : 
of late Years'deſerted their Country? 4 
Our Author objects not only to the Ri 2b. of 
the Tythe of Agiſtment, but to the uſual Method. 
recovering . he ſays, tbat by putting tlie 
Pact to his Oath he becomes a Witneſs. againf, 
| bine at Common Law; and quotes the 8 
tute of 2. Ed. 6. C. 13. whereby it is provided D 
| that the Party may be examined by all lawful 
and. reaſonable means, other than lis ow cor- 
| 9 0 Oath, concerning the due Payment | of : 
perſonal T Vibes. A Rota 
It appears from the a Words of the 
dae that FRY extended only to the Spiritual 
2 Courts; > 
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ndt the Forms and Practiſe of that Court. in 


Caſes of that Sort, the ſame as in all other Suits; 
and indeed pretty much the ſame with the Plac. 


RG tai ) : 
wurts; ; th to chem only in Cafe of Perſonal 
thes: And perhaps it. ei be ſomewhar 

difficult for a Man to ſwear to the clear Gains 
he makes by his Trade or Profeſſion; but can 
there be any 7 difficulty in forming a Judg- 
ment of the Value of a Man's on Farm: Have 
not Courts of Equity by the conſtant uninter- 
rupted Uſage of ſeveral Ages, examined the 
Party upon | Oath. in all things of that Kind, 
without any Complaint. againft them on thar 


Score? And is not a Man in effect a Witneſs 


againſt himſelf at Common Law, wherever 


4 is a Bill of n in aid of an Action 
E i a bg 


Sure no one will call in Queſtion the Juriſ. 


diftion of the Court of Exchequer in Caſes of 
Tythes: It ap ars from Selden that the Iuriſ- 


diction of Tyt was exerciſed in both Courts, 


as well De 4 as Spiritual, ſo early as the Con- 
queſt: And it is expreſly reſolved in Hard. 


76058 Reports p. 190, that the Exch uer has. 
an Original Juriſdiction in, T'ythes. th 
But our Author objects, Cn Suits in the 
ver for Tythes are tedious and e 88 


twou'd he infer from thence? Acre” 


tiſe of Courts of Equity in England? If the Ex- 


E rp 0 5 in that Caſe be a Grievance, 
* Grievance greater to the Perſons who . 


nd their Right, than to tlic againſt 


Whom it is demanded * ? And, ech ie Delay 
5 ee in Equity Suits, for 


the moſt part 
| chiefly 
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chielly owing to the Defendant ; or will any one | 


fay 95 becauſe the Method of recovering a 


Right is tedious and Expenſive, therefore the \ J 


Right itſelf ought to be taken away? And is 
it not in the Power of the Legiſlature to find 
out a Method of making ſuch Suits leſs expen- 
ſive and more ſummary? Why is the Court 
of Exchequer to be found Fault with upon this 


Occaſion? It is well known that the Court our 


Author mentions is now maſt happily filled; 


and that there are Men at preſent upon the 


Bench who are univerſally agreeable to the 


whole Nation? Yet our Author ſeems unwill-* 
ing to ſubmit the Matter in Queſtion to their 
\ Deciſion; to the Judgment of Men whoſe Bu- 


fineſs and Profeſſion it is to Judge in Matters of 


that Sort; and who are diſtinguiſhed for their 
Abilities, Learning, and Probity. If Imiftake not 


the Senſe of our Author, no Court of Judicature 
upon Earth will pleaſe him in the preſent Caſe. 
No: The Legiſlature muſt exerciſe the Plenitude 
of its Power and utterly aboliſh the Right in 


Power as I believe our Author wou d low 
in any other Matter of Property. 

One of our Author's principal 
gainſtthe Tythe in Queſtion is, built upon a Fact, 


in which he has been quite miſinformed: He 


imagines that Tythe of Agiſt ment has not been 
paid or demanded till — late in 
Treland; and upon this Su 
thus: If Tube of 
in Ireland; there wau'd have been ſome 


ſteps in ſo lon a tract of Time, ene, 
Le ates. 


Queſtion: That wou'd be ſuch 4 Plenitude of _ | 


ObjeRtiont's: a | | 


any Part of | 


ppoſition he argues 
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been either paid or demanded ; and if the Cler- 


Ey had ever enjoyed it, they wou'd never have 
| given it up; and the Silence of our Records in 
this e is the W e 2a againſt 


it. 
This way of reaſoning will no doubt have 
great Influence on many People ; but muſt-ap- 

ar of no Sort of Weight to any one who is 


either wi are with the Hiſtory of Ireland, 


fince the Reformation, or with the preſent Ulage 
in many Parts of the Kingdom. 


It is well known that the Reformation made 
a very ſlow Progreſs in this Ifland; that the 
' reformed Clergy had but ſlender footing i in this 
Kingdom for many Years after the Reforma- 
tion, and were ſo little regarded by the Pa- 


piſh Natives that they cou'd not poſſibly in- 


ſiſt upon their Rights any where, but in ſuch 


Parts as where planted with Proteſtant Colo- 
nies from Britain; that there were few ſuch 


Colonies any where but in the Province of 
Nſter; that thoſe Colonies chiefly apply'd 
themſelves to Tillage ; But that in Fas Parts 
of that Province, where intire Farms have 
been uſually kept for Paſture of barren. Cattle, 


Tythe of Agiſtment is paid at this Day, and 


has been paid beyond the Memory of Man 
without the leaſt Diſpute about the Right, and 


Scarce any about the Value; for Land in 


thoſe Parts being generally ſet to the under 


Tenants or immediate Occupiers, pretty near 


the full Value, the Clergy uſually accept of 
a tenth of the n Rane! bogs 117 of 
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and Slavery, which involved the Kingd 
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As to the other Provinces; ; ifs any one. will 


conſider the "unſettled © Condition © this King- 


dom has been in, till of late; that the Rebel- 
lion in 1641 introduced the utmoſt Confuſion, 


and unhinged more than half the Property 


of the Kingdom; That: before things were 
well ſettled, the Proteſtants of theſe King- 


doms were under a - Neceſſſty of taking up 
Arms to reſcue their Country from Poper7 


gain ina Civil War, and* unſettled a gre t 
Part of the Property of Ireland; that as foon 


as the Kingdom was tolerably ſettled, 


- Clergy began to inſiſt upon their Rights, bur 
found great difficulty in prevailing « on the Laity 
to conſent to things which, thro' the Cala- 
mities of the Times, they had been diſuſed 

to; that the reformed Clergy until the Revxo- 
lution, were almoſt every where intirely under 
the Power of Pop iſh Land- lords, who had no 


regard at all to het Rights of the reformed 
Church; and that in Places where our Clergy 


were beſt treated, Land-lords generally extort- 


ed Bargains of the T ythes of the whole Pariſh 
on their on Terms, and Set their Land 
under an intire Rent, without making g any 
Diſtinction between the Rent and the Tythesz * 
I ay Whoever will give themſelves leave to 


conſider thoſe Things will! not be in the leaſt 
ſurprized,- "that 4. es of Ayiſtment have 10 
far 
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© There js o Oed i 


has been "wade to Tythe of Aeiſtmeut, and in- 
| deed there is ſomething lik 

that. there 18 many Toute 
ES. Tenants who won't be 
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7 Tales, if that T'ythe BE: c, aged 


1 cap ſearce think that this 600 d Ee f is 
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Will there ever be a ge 


—_ Tons at ſo high a Rate, that che Tenant 
not able to pay hoth Rent and Tythes, there - 
1 Patſon of che Pariſh ought to remit his 
e to enable his Pariſmoner to pay his 
Rent. I believe this Argument might in ſome 
Fun; be extended further than Tythes af Her- 
bage; but if ſuch an Argument as chis'beicapa- 
ble of a ſerious Anſwer, this very obvious one 
may be given; that there never was, nor 
era Law, how juſt and. 
good ſoever in itſelf, which by being ſtrictii 
luſiſted on, may not he attended with private 
15 W and Wang 0 ane, PRO. | 
I have conklend; all our Agiadits Objeftions 
to Tythe of Agiſtment ; and indeed I'think they 


Fs: Are all e — EN . 


Subject. 
1 han't here repeat what has been already | 
faid — — of our Northren Pra- 


teſtauts deſerting their Country ; bur thall take 


2 Tranfient View. of the State of the Prote- 
1 A: 1 in x iS er 9 of this 


zſture Counties 4 gene- . 
y become of ſo ſmall Value, from the late 
e the Tythe of Herbage in thoſe pants, 
that one Parifn is in no ſort a t Provi- 
ſion for a Elergyman, as it was at firſt intendede 
This has made it neceſſary to unite diverſe Pa- 
riſhes into one Living or Benefice, that the Par- 
ſon might have a realonable Support; and here- 
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come of ſo large Extent, that it is impoſſible for 
aa Clergyman to have half the Influence he 
might otherwiſe have, either by his Converſa- 
tion or Example, upon the Popiſb Inhabitants 
of his Benefice, moſt of whom by the Diſtance 
of their Situation are quite remote from his Ac- 
quaintance and Neighbourhood; and it muſt be 
ſubmitted to the Publick ; whether this be not 
one of the principal Cauſes, why the Proteſtant | 
- Religion has made ſo ſlow a Progreſs of late in 
thoſe Parts; and whether, if Tythe of  Paſtu- 
rage were chearfully and without Reluctance paid 
in thoſe Paſture Countries, it wou'd not be 
thought proper to reduce Benefices - in thoſe 


to their original Limits, with a Saving for 


the Rights of the preſent Incumbents; and whe- 
ther that wou'd not neceſſarily have a conſider- 
able Effect upon the n 1 nlereft 1 in thoſe 
Coo 
It is very certain chat every Beneficed Clctay- 
man both in England and Ireland, has a Free- 
bold in his Benefice; and it is as certain that the 


Property of all the Free-holders i in theſe King- 


doms is equally. ſecure and inviolable, and de- 
pends upon the fame Laws: And if the Legiſla- 
ture hath Right to take away the Free-hold of 
any particular Man, without making him a Re- 

compence, it hath the ſame Right to take 


away the Free-hold of every Free-holder in the 


Kingdom: It is impoſſible to ſet any: Bounds, 
or to ſay, 5. ed they n 80 but no fur- 
| cher. 3 1 G 
Property s teinfler” Thing 8 * + diſs indeed 
ear t banal: be: touched ithout -woun 


ding:ithe 
5 Con 


— — — 


titution: 


| | 


0% 
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/ Conſtitution : It is ſecured to us in our happy 
Conſtitution by a Barrier againſt arbitrary 5 
Power, which I hope will ever be impreg- 
nable, whether that Power be exerciſed. by 
one or by many; and therein does our Liber- | 
ty conſiſt. 


The Pro _ of a fee People does not de. ; 


pend upon the arbitrary Will of any one Man 
or Number of Men, but is ſecured by Laws of 
which all the Members of the Community have 
an equal Benefit. That is the very Eſſence of 
Liberty, and indeed the ſole Thing which di- 
ſtinguiſhes a free from an enſlaved People. 
Some People have endeavour'd to weaken the 
Force of this reaſoning, in the following Man- N 
ner. 5 


0 taking, away Vize of Ariftment; 7 | 


they, cannot juſtly be.call'd an Invaſion of Pro- 


perty, becauſe no Perſon enjoys it: And how- 


ever unjuſt it might be in the Legiſlature, to 


turn any Man out of the Poſſeſſion of his Eſtate, 
it is not equally unjuſt to bar a meer Right, by 
which no Perſon now living hath ever yet re- 


ceiv'd any Benefit; and the aboliſhing the Tythe 
in Queſtion would not leſſen any Man's Income, 
but would only reſtrainthe Proprietors of Tythes = 

from enlarging their Fortunes. 


To this it may be anſwer'd, that there: are 


many Perſons. in this Kingdom in the quiet and 
Peaceable Poſſeſſion. of the Tythe of Agiſtment : 


And admitting it were otherwiſe, the aboliſn- 

ing of that Tythe would leſſen the preſent In- 
come ariſing "Gn other Tythes, becauſe it 
5 _ an 23 turn Land from . 


—— — ——ũ—3 ã p — wo — — „ 98 — m 


„ N lage 


uninterru 
be Evidence of a Right, becauſe the Law in 
ſuch Caſes preſumes, that the former owner 
Would not have acquieſc'd, unleſs he had parted 
with his Right, and that the Poſſeſſor came 
_ lawfully into Poſſeſſion by Purchaſe ; or Gift 
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lage into Paſture, But allowing that it would 
not be attended with auy ſuch Conſequence, and 
that no Perſon now living had ever enjoy'd any 
Benefit from the Hibe of Apiftment, the Ob- 
jection would have no Sort of Weight; for 
whatever a Man hath a Right to by the Laws 


of his Country, is his Property, whether he be 
jn Poſſeſſion of it or not. And there is the ſame 


Injuſtice in reſtraining a Man from i En af 


_ tis Right, as in taking the Right from him 


ter he hath recover'd it. 
Bare Poſſaſſion can never give a Right; long 


pted Poſſeſſion is in general 2 to 


from the ancient Proprietor, altho' his Title- 
deeds by length of time, may have been loſt; 
but it appears from what hath been already ob- 


ſerv'd, that Tythes, which are due by the y Sona 


mon-Law of the Nation, are for very wiſe Rea- 


| ſons an Exception from the general Rule, and 
that no Length of time can diſcharge Land from 
the R of Tythes, which are due of com- 


mon Right; and therefore the Length of Time is 


not at afl to be regarded in the preſent Queſtion, | 
and leaving that 3 quite out of the 
| Cale, the want of Poſſeſſion is fo far from be- 


ing an Argument againſt the Ty;he of Aiſt ment, | 


tat it really is an Argument in it's Favour. 


For wherever a Perſon hath been long out of 
— of a Thing, e ee 8 
; oubted 
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doubted! Right to, whether it were owing to 
Force, or Fraud, or Intereſt, or Power in a | 
Perſon who with-holds it, or to an Utwilling- 
neſs in the Perſon, who hath the Right, to be 
at the Trouble or Expenee of proſecuting it in 
tte Courſe of Juſtice; the remitting of the: 


Right for the time paſt, is fo far from being 
an Argument why it ought to be remitted for 
the time to come; that it is a very ſtrong. 
Reaſon why it ought now to be moſt readily 
and chearfully yielded, and Siven up o the 
N rightfuk Ownex, 
* hath been fad on this Point, 1 INT 
think we may juſtly infer, that Property is 
equally fired,” "ol inviolable, whether the 


Poſſeſſion, and the Right, be in one or in diffe- * 3 1 
rent Perſons ; and that if the Legiſſatute — 
Right to aboliſh Tythe of Apiſtment,. it hath the 


ſame Right to aboliſh'al-other Tythes, and alſo 
to take away all Glebes from: the Clergy, and 
turn them out of their Houſes 3; and if it hath a 
Right to ſtrip the Clergy of their Poſſeſſions, 
| _ leave them quite deſtitute of all maintenance 
| wy, t, it hath the ſame Right to turn 
every ay Man in the en out of his 
1 am vaſtly fpriz's' why the Cie, in in 
| die Writings of ſome ; Bey are 3 
in a different Light from che ed with re- 
gates the publick God. NY 
Have not the Cletgy arts common: Iatereſb 


1 with the Laity ? Are they not our Country- men d 


and fellow Subjects? Are they not Part of our- 
e Sons endBraters? are then 


| not 


0 4 5 
not lick'd and united 50 mm by all the Ties botlr 
| x of Nature and civil Polity ? How then can we 
= regard them as Men of diſtinct Views, or di- 
=D ſtinet Intereſte from ourſel yves? 5 
Indeed it was quite other wiſe in Popiſh-timess, "M 
3 5 che Clergy in thoſe times were unite 4p! a Foreign . 
N Intereſt, and own'd a Foreign Juriſdiction: Their 
: very Religion made them ſo many Boſom-enemies : 
to the State: The tyrannous and bloody Prin- 57 
ciples of the Church of Rome inflamed them in- 4b 
to ſuch Cruelties, and intolerable Oppreſſions. ; 
That ſome Proteſtants at the Re eformation, from 
the Horror they had conceived of ſuch a Clergy, 
threw off in a manner the whole Order; and 
from an Indignation againſt the Papa! Hierarchy, . 
- aboliſh'd- Epiſcopacy itſelf, This Error was 
' - be our Church; and ſurely no Member 
of the ahl Church of this Kingdom, can 
entertain ſuch a way of thinking; concerning 
5  Epiſcopacy or Epiſcapal Clergy. No, our Re- 
3  - ligion' is ſuch as hath fully ſecured us againſt. 

5 Popery; and the late happy Revolution brought | 
about by our Deliverer, of ever glorious Me- 
mory, hath fixt both our Religion and Liberty 

upon a ſolid and laſting Foundation. Won 
I muſt here beg leave to fepeat what I before | 
faidg that I have had · no: Sort of Intereſt in the 
ent Queſtion- but the common Good. The 
Ferment which has ariſen upon this Occaſion, 
and is too likely to increaſe, muſt give real.Con- 
cern to every Lover of his Country: And ſure- 
ly there is no Man-who'can lay any Claim to 
that Character, but yd moſt readily contri- 
baute an beſt Endeayovns to Saure thoſe un- 
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y An imoſities, which 1 am 
Mal to ſubſide, unleſs ſome Cool men will! inter- 
poſe their Temper to allay the Heat, and contrivre 
ſome reaſonable and moderate Scheme; that 

may ſecure the Laity againſt any Exorbitant L De. 
mands, that may poſſibly 
Clergymen or Impropriators, and at the ſame time 
preſerve PRoοERTY or xveryY Kixp; Sa- 
CRED AND INVIOLABLE; — 5 


be made either by _. 
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